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possible to use it to their advantage in court. This is
unfortunate but, at times, a necessary result of not
participating in a win-win outcome.
Introduction
This essay aims to discuss the dynamics of
mediation or arbitration. In mediation or arbitration,
it is presumed that each side wants to win and may or
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may not be concerned with whether the other side

Editor:

wins. Under a win-win perspective, the job of a
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mediator or an arbitrator is to find a win-win
scenario that is acceptable to both sides, presuming
that such a scenario exists. It should always be
remembered that a win-win outcome may not exist,

Abstract

depending upon the ability of the parties to

This essay discusses the practical aspects

compromise or find areas of mutual agreement. The

of mediation and arbitration. The article outlines

more issues that parties can agree on, the higher the

effective steps to implement win-win, win-lose,

likelihood of arriving at a win-win outcome. Also, a

lose-win, and lose-lose negotiation strategies. It is

compromise can take on many forms, thereby

posited that with a win-win strategy, the job of a

ensuring that there are potentially many win-win

mediator or arbitrator is to find a win-win

scenarios. If the parties are unwilling to compromise

scenario that is acceptable to both sides. The role

or find an acceptable middle ground, the likelihood of

of a mediator or arbitrator when the parties are

mediation or arbitration coming to a successful

engaging in win-lose, lose-win, and lose-lose

conclusion where each party feels that it has won

strategies is different in that at least one of the

something is dim. Thus, getting to a win-win outcome

parties is not seeking a win for all sides. In

may be fraught with danger, but hopefully, it is worth
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the risk in mediation or arbitration.

party fails to make this inquiry, and the other party

The Four Negotiating Strategies

changes its strategy. In that case, it is likely that one party

In this section, the win-win, win-lose, lose-win,
and lose-lose strategies will be discussed in turn. This
essay will not cover a win-win-win strategy where a

win-win-win occurs when three or more parties stand to
gain from a negotiation[1]. The reason is that analyzing
the negotiating positions of three or more parties tends to

will be caught unaware of the change, thereby giving the
other party a tactical advantage, an advantage that a party
may or may not be able to overcome as the negotiation
proceeds to the finish line[15]. Thus, both parties must
query the other party periodically to pursue a win-win
outcome.

make the analysis overly complicated. Thus, only the

A question of some importance is what is the first

negotiating strategies for the two parties will be

party to do if the other party deviates from a win-win

considered for this paper.

strategy. There are three possibilities. First, a party can
maintain a win-win strategy regardless of the strategy

Win-Win Strategy

used by the other party[16]. This option has an element of

There are many excellent and popular texts
proclaiming the virtues of the win-win strategy, where
one such text was written by Ury and Fischer entitled,
Getting to Yes[2,3,4,5,6]. A win-win is a result that is good
for all parties that are involved in a given negotiation[7].
There are problems with the win-win strategy that should
be recognized[8]. First and foremost, a party that purports
to promote a win-win strategy can change its mind during
the negotiations and revert to a win-lose strategy[9].
Although a party may claim that it is adhering to a
win-win strategy, the truth is that when faced with
another party that has replaced their win-win strategy
with a win-lose strategy, the other party has put the first
party in an untenable position[10]. Suppose the first party
maintains a win-win strategy in the face of an alternative
strategy. There is a distinct probability that it will lose
because the other party is no longer interested in, or
perhaps never was interested in, a win-win mediation or

arbitration[11]. This means that when two parties are
involved in a negotiation and are seemingly dedicated to
pursuing win-win strategies, it is imperative that both
parties periodically query the other party regarding
whether that other party is continuing in its quest for a

risk because it does not consider the other party’s
strategy[17]. Also, the other party may construe that the
first party is weak because the first party is ignoring the
other party’s stance[18]. The other party may exploit this
weakness to gain an even greater advantage over the first

party[19]. The first party can attempt to work with the
other party to bring them back to a win-win[20]. However,
as a mediator or an arbitrator, one should be keenly aware
that once the other party has decided to pursue a strategy
other than a win-win strategy, there is no guarantee that
the other party will decide to abandon their new strategy
in favor of a win-win strategy[21]. And even if the other
party does decide to return to a win-win strategy, there is
no assurance that the returning win-win strategy will be
similar to the original win-win strategy[22]. The two
win-win

strategies

can

be

dramatically

different,

sometimes as dissimilar as night is to the day[23]. The
reason is that what constitutes a win under one win-win

strategy may be structurally different than a win under a
different win-win strategy[24]. The implication is that a
win-win strategy is not unique[25].
Win-Lose Strategy

current

Second, when the first party realizes that the

negotiating strategy will depend upon the details of the

other party has changed its strategy from a win-win

respective parties’ positions[13]. Individual negotiations

strategy to a win-lose strategy, there are three other

demand creative ways for verifying that a party is

options available to the first party. The first party could

adhering to its declared win-win strategy[14]. Suppose a

retain its win-win strategy or engage in a win-lose

win-win

outcome[12].

Testing

a

party’s
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strategy, a lose-win strategy, or a lose-lose strategy[26].

where the oil pipeline could be laid, and there is no

The timeframe in which the first party decides to either

no-sacred land, then the actual strategy held by the Native

remain with a win-win strategy or change its strategy to

Americans is a win-lose strategy even though the Native

one of the three other possibilities depends on the

American negotiators may be advocating a win-win

negotiations’

strategy to the oil pipeline company. There is neither

circumstances

and

the

first

party’s

commitment to its original win-win strategy[27].

non-sacred land nor acceptable sacred land to the Native

A win-lose occurs when one party’s gain results in

American negotiators where it would be economically

the other party’s loss[28]. Both parties are typically

feasible for the oil pipeline company to lay the pipeline. In

competing to take away or claim the most value from the

this example, a win-win does not seem within the realm of

mediation or arbitration[29]. A win-lose can be viewed as

possibility because of an inconsistency in the espoused

a “fixed-pie” situation where only a limited amount is

negotiating strategy of one of the parties[39,40,41].

distributed among the negotiating parties[30]. In game

theory, a win-lose is also known as a zero-sum game[31].

Thus, a party must question whether the other

party is indeed acting in accordance with its purported

In engaging in a win-lose strategy, the first party

win-win strategy[42]. If the other party is seemingly

should recognize that the other party has betrayed its

embracing a win-win strategy, but its actions and

confidence by reverting to a win-lose strategy[32,33]. This

positions reveal an alternative negotiating strategy in play,

betrayal should notify the first party that even if the other

the first party can either attempt to convince the other

party returns to a win-win strategy, there is little reason

party to behave consistently with its advertised win-win

to believe that the other party will stay with its revised

strategy or acknowledge that a win-win outcome is not

win-win

the

possible and then change its negotiating strategy

negotiations[34]. In essence, by changing their negotiating

accordingly[43]. The decision of the first party to alter its

strategy, the other party has breached the trust of the first

negotiating strategy is a difficult one and should probably

party, and trust once breached is challenging to restore, if

not be made without exploring within the time constraints

at all[35,36].

of the negotiation the possible avenues for a successful

strategy

for

the

remainder

of

One possible win-lose situation that needs to be
discussed is when the other party espouses a win-win

win-win outcome[44].
Lose-Win Strategy

strategy, but in fact, desires an outcome that directly

Third, a lose-win strategy is the same as the

contradicts a win-win outcome[37]. In this instance, the

win-lose strategy, but not the winner from the loser’s

first party may not know that the other party is

perspective[45].

intentionally or unintentionally engaging in a win-lose

employing a lose-win strategy procures what they want by

strategy[38]. For example, suppose that one party is an oil

losing[46]. A party that uses a lose-win strategy is likely a

pipeline company attempting to construct a pipeline

passive negotiator who does not desire to dominate

across Native American land. The Native Americans

because the thought of finishing first or winning frightens

oppose the pipeline, citing that the land is sacred where

them[47]. In mediation or arbitration, a party involved in

the oil pipeline company is proposing to lay the pipe. One

a lose-win strategy may not necessarily be acting in their

win-win solution to this conflict is for the pipeline

own best interest, but when negotiating from an inferior

company to inquire if there is any non-sacred land where

societal or business position, a lose-win strategy may be in

the oil pipeline may be laid. If so, both parties would

the best interest of the other party[48]. In other words,

experience a win because the pipeline would not be laid

from the perspective of an inferior-superior interaction, a

on sacred land.

lose-win strategy may be disguised as a win-win

On the other hand, if all of the lands are sacred

According

to

Warschaw,

a

party

strategy[49].
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In analyzing the effectiveness of the lose-win

whether to confess to a crime[63]. Neither prisoner knows

strategy used by the other party, it is presumed that the

what the other prisoner will do in the prisoner’s

first party is engaged in a win-win. The issue with the

dilemma[64]. The optimal outcome for the first prison is

lose-win strategy, when advocated by the other party, is

to confess while the other prisoner remains quiet[65]. In

that the other party wants to lose and the first party to

this case, the prisoner that confesses and implicates the

win[50]. On its face, if this situation occurs, the first party

other prisoner is set free, while the other prisoner, the one

can make the mistake of thinking that the other party is

who remained quiet, goes to prison, receiving the

giving the first party manna from heaven[51]. After all, the

maximum sentence[66]. The same scenario holds for the

other party is seeking a loss. Why not take advantage of

other prisoner[67]. However, if both prisoners confess to

the situation where the first party eagerly embraces its

the crime, both prisoners are given the maximum

win?[52] This situation could be construed to be a mistake

sentence[68]. This is a lose-lose scenario[69]. If both

that could adversely affect the negotiation outcome for the

prisoners choose not to confess, they are given a reduced

first party.[53]

sentence, which could be a win-win because the reduced

Suppose the other party selects a lose-win

sentence is less than the maximum sentence[70].

strategy. In this case, it is probably better for the first

For a lose-lose strategy to be effective against a

party not to express too much enthusiasm, if only because

party dedicated to employing a win-lose strategy, a

such behavior could beperceived at best as gloating, or at

first-party must have nerves of steel and be willing to lose,

worst, stomping on an underdog[54]. The preferred

not only something but everything[71]. The first party

course of action for the first party is to inquire from the

must impress the other party with the knowledge that if

other party why they are engaging in a lose-win strategy

the first party is willing to lose something or everything,

or accept the third party’s decision as an acknowledgment

the other party will lose more than the first party, if not

of the first party’s superior position in society or in

everything[72]. The success of the lose-lose strategy rests

business[55]. Suppose the other party is unable or un

on the premise that the other party may be unwilling to

willing to reveal the reasons for selecting the lose-win

lose everything or at least more than what will be lost by

strategy. In that case, the first party should probably

the first party[73]. One way to employ a lose-lose strategy

accept a win gracefully while reluctantly accepting the

is to force the other party to seriously consider the

other party’s decision[56]. In this manner, the other party

potential of losing everything or at least more than the

can save face and keep its dignity intact[57].

other party is reasonably willing to lose[74]. Then, the

Lose-Lose Strategy

first party may bring the other party back to its senses,

Finally, there is the lose-lose strategy. A lose-lose
is a result that is bad for all parties that are involved in a

given negotiation[58]. A lose-lose is also known as a
no-win strategy[59]. A lose-lose strategy is similar to a
win-win strategy because just as there are multiple
win-win strategies, there are also many distinct lose-lose

returning the other party to a win-win strategy[75]. A lose
-lose can also occur when both parties offer significant
concessions early in the negotiation and then subordinate
the bargaining positions of one of the parties, or the
consequence

of

a

miscommunication

or

misunderstanding[76].

strategies[60]. A lose-lose strategy is the hardest nego

When the first party engages in a lose-lose

tiating strategy because most people detest losing[61].

strategy, there is no guarantee that the other party will

The vast majority of individuals will not even consider a

return to a win-win strategy[77]. Because of this fact, a

lose-lose

and

first-party employing a lose-lose strategy must possess

anathema[62]. The classic example of a lose-lose strategy

nerves of steel[78]. The first party must be willing to lose

is the “prisoner’s dilemma,” where two prisoners decide

a great deal, if not everything[79]. Essentially, a lose-lose

strategy

because

it

is

repulsive
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strategy can be likened to a balance of terror strategy

negotiating strategy from a win-win strategy to one of the

during the Cold War, where the threat of nuclear war was

three different strategies described above. In that case, the

sufficient to prevent mutually assured destruction[80].

first party can select various options, including ending the

One possibility of particular interest in a lose-lose

negotiation and pursuing legal action in a court of law[93].

scenario is when both parties lose something, but not

This is a BATNA[94] situation where the two parties may

everything. In this instance, a lose-lose scenario may be

be asked by a court to engage in mediation before laying

the

their case before a court of law[95].

best

alternative

to

a

negotiated

agreement

(BATNA)[81]. A BATNA refers to the optimal alternative

Negotiation Outside Mediation or Arbitration

course of action that a party can take if an agreement

Two possibilities need to be considered. First, the

cannot be reached and the negotiations fail[82]. The

negotiation may occur in a context outside mediation or

opposite of a BATNA is the worst alternative to a

arbitration[96].

negotiated agreement (WATNA)[83]. A BATNA may

negotiating with each other, not needing the services of a

consist of diverse situations, including the suspension of

mediator or an arbitrator[97]. The parties are sufficiently

negotiations, a transition to another negotiating party, an

mature to be able to negotiate without a third party acting

appeal to a court’s ruling, conducting labor strikes, or

as a referee or umpire[98]. This type of negotiation may

forming alliances outside the negotiating process[84].

be between sovereigns or in a business setting, where the

In

this

instance,

the

parties

are

Each party loses something but potentially gains a

parties understand the terms, conditions, and dynamics of

much closer or more profound understanding of the other

a negotiation[99]. Although there may be some emotional

party[85]. According to the PON Staff, this is akin to the

attachment by the parties to the outcome of the

events in O. Henry’s classic short story entitled “The Gift of

negotiation, the parties are sufficiently experienced and

the Magi.[86,87]” In the short story, a loving husband and

responsible so that the presence of a mediator or an

wife are poor, but they both want to give each other the

arbitrator may be unnecessary[100].

perfect Christmas gift[88]. The wife, Della, sells her

When

separate

sovereigns

negotiate,

the

beautiful long hair to buy her husband, Jim, a platinum

negotiations can be quite complex, depending on the

watch chain for his gold watch, while Jim sells his gold

issues being discussed. When sovereigns are involved in a

watch to purchase a set of tortoiseshell hair combs for

negotiation, the negotiators for each sovereign are likely

Della’s beautiful long hair[89]. On its face, in a negotiation,

highly sophisticated individuals, well versed in negotiating

the actions of both the husband and wife constitute a

strategy

lose-lose outcome[90]. According to the PON Staff, in O.

negotiations can be quite extended, sometimes taking

Henry’s story, although both parties lost something, in the

decades to come to a successful conclusion[102]. For

end, their love for each other increased[91]. A similar

example, consider the negotiations between the United

thing can happen in a negotiation. Although both parties

States and its allies and Iran that led to the signing of the

may lose in a negotiated outcome, the act of losing may

Joint Comprehensive Plan of Action (JCPOA), commonly

bring both parties together so that in future negotiations,

referred to as the “Iran nuclear deal[103].” During the

a win-win is virtually assured[92].

negotiations, both sides possessed negotiators that were

What Is a First Party to Do When the Other Party Changes

well-versed in the art of negotiation[104]. Due to the

Its Negotiating Strategy?

complexity of the issues involved and the desire to

and

tactics[101].

The

timeline

for

such

Suppose a party using a win-win strategy

negotiate minute differences of opinion, the negotiation

correctly concludes that the other party has altered its

had the potential of becoming hopelessly mired due to
potentially unforeseen consequences[105].
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Negotiation Inside Mediation or Arbitration

fact. Then, the negotiation dynamics change entirely from

In this instance, the first party should probably

one where the mediator or arbitrator is disinterested to

exploit the mediation to learn as much as possible about

one where the mediator or arbitrator is a de facto

the other party’s overt and hidden agendas[106]. The idea

advocate for one of the parties[115]. If this occurs, the

is that by seeking such knowledge, the first party can

response of the other party, the party that is not reaping

exploit that knowledge if and when the two parties go to

the

court or binding arbitration. If the two parties are

encouragement, is critical[116]. When a party realizes that

destined for a court date, the party that did not change

a mediator or arbitrator is no longer disinterested, the

their negotiating strategy should be intimately aware that

party should probably either terminate the mediation if

there are winners in court or binding arbitration, and

possible or seek new arbitrators when engaged in binding

there are losers[107]. The non-changing negotiating

arbitration.

benefits

of

the

mediator’s

or

arbitrator’s

strategy party should impress the other party that “the

There is usually only one mediator in charge of

worst decision out of court is always better than the best

the mediation process. If a mediator becomes biased

decision in court[108].” The reason is that in court or

regarding the mediation outcome, it is the responsibility of

binding arbitration, both parties lose control of the

the adverse party to have the mediator removed or have

negotiation outcome. The court or the arbitrators

the mediator resign[117]. Suppose the parties cannot

determine the outcome rather than the parties.

agree on whether the mediator remains disinterested. In
the

that case, the parties may have the option of going to court

righteousness of their cause or position and fail to

and letting a judge decide the fate of the mediator,

recognize that they can lose in court or binding arbitration

presuming that the parties are in mediation by court

[109]. This outcome is drilled into the heads of attorneys

order[118]. As previously stated, in court, there are

and aspiring attorneys from the moment they enter law

winners, and there are losers, and the worst decision out

school and is constantly being reinforced in their law

of court is always better than the best decision in

practice[110]. In other words, a mediator, and more

court[119]. Under certain circumstances, there is a

consciously an arbitrator, must be far more aware of this

distinct possibility that the court will not hold that the

fact. Both parties will likely come out of the proceedings in

mediator is biased[120]. In this case, the moving party, or

court or arbitration firmly believing that they have lost

adverse party, should prepare for a contest in a court of

something near and dear to their heart[111].

law. The moving party should make every effort to gather

Unfortunately, most people believe in

Role of a Mediator or Arbitrator in a Negotiation
The role of a mediator or an arbitrator is a
delicate balance, intently searching the positions of both
parties for a win-win if it exists at all[112]. A mediator or
an arbitrator is obliged to guide both parties towards a
win-win outcome, where each party feels but may not
necessarily firmly believe that they have come out ahead,
far better than they would if they had opted for
adjudication in court or binding arbitration[113].

A mediator or an arbitrator should and ought not
to take sides in a negotiation[114]. If a mediator or an
arbitrator consciously or otherwise takes sides in a

as much information about the non-moving party’s
position as possible. The non-moving party will also likely
be collecting valuable information about the moving
party’s position. In this instance, combat has already
begun, where the outcome may not be to anyone’s liking.
In binding arbitration, there are usually three
arbitrators, where each party selects one of the
arbitrators, and the two arbitrators select a hopefully
neutral third arbitrator. It is this third arbitrator that is
critical to a negotiation. Suppose that the third arbitrator
decides to advocate for one party rather than as a neutral
arbitrator. In this case, the adverse party might lose
because of the arbitrator’s decision[121]. In this instance,

negotiation, one of the parties might catch wind of this
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the adverse party should probably seek to remove the

or third arbitrator replaced with a neutral mediator or

third arbitrator from the proceeding[122]. In fact, in the

arbitrator. There are seemingly no other options available.

initial arbitration agreement, an expressed mechanism

Acknowledgments

should be available to a party to remove an arbitrator if
that arbitrator decides to take sides in the negotiation

rather than seek a just outcome[123].

The author wishes to acknowledge Dr. Shelia
Lewis and Dr. Aldwin Domingo. This paper is a
consequence of the author teaching a course in

There are some risks associated with attempting

negotiation at Touro University Worldwide. Many of the

to have an arbitrator removed. One of the parties could

insights gained by the author are the result of teaching

use the process to merely remove an arbitrator because

that course.

the party does not like the likely final decision of the
arbitration[124]. The initial arbitration agreement should
probably expressly state that all arbitrators must agree

Miscellaneous Considerations
Author Contributions
The author has read and agreed to the published

that the third arbitrator is no longer neutral to avoid this
negative possibility[125]. This result is doubtful to occur.

version of the manuscript.

This author’s opinion is that the parties in binding

Funding

arbitration should be able to nullify the arbitration
process only for a good cause.
Conclusion
In conclusion, the parties must ensure that two
possibilities do not occur in a negotiation. The first

This research received no external funding.
Institutional Review Board Statement

Not applicable.
Informed Consent Statement
Not applicable.

possibility is that a party changes its negotiation strategy
from a win-win to a win-lose, lose-win, or lose-lose. This

Conflicts of Interest

article highlights that if one party alters its negotiation
strategy in midstream from a win-win strategy to a
win-lose, lose-win, or lose-lose strategy, the other party is

The author declares no conflict of interest.
Abbreviations

well advised to also change its strategy to a win-lose or a

BATNA- Best Alternative to a Negotiated Agreement

lose-lose strategy with the intent of forcing the other party

JCPOA- Joint Comprehensive Plan of Action

back into a win-win strategy, hopefully, the same as the

WATNA -Worst Alternative to a Negotiated Agreement

original win-win strategy. A party should not move from a
win-win strategy to a lose-win strategy when the other

party changes its negotiation strategy unless the other

References
1.

available

party goes to a win-lose strategy, and the
First party is content with losing. The second
possibility is that a mediator or a third arbitrator may be-

at https://idioms.thefreedictionary.com/

win-win-win.
2.

William L. Ury, Roger Fisher, & Bruce Patton,
Getting to Yes: Negotiating Agreement Without

come an apparent advocate for one of the two parties. In

Giving In (Houghton Mifflin Harcourt; 2nd ed. 1992).

this instance, it is advised that the party that is not the
recipient of this change of position immediately attempt to

Win-Win-Win, The Free Dictionary, (Online ed. n.d.),

3.

Chris

Voss, & Tahl Raz, Never

Split the

either end the negotiation and immediately go to court,

Difference: Negotiating as if Your Life Depended

use the negotiation to extract valuable information from

on It (VOSS/RAZ, 2017).

the other party to be used in court, or have the mediator

4.

Herb Cohen, Negotiate This! By Caring, But Not
T-H-A-T Much (Warner Business Books 2003).

©2022 Donald L. Buresh, Ph.D., J.D., LL.M. This is an open access article distributed under the
terms of the Creative Commons Attribution License, which permits unrestricted use, distribution,
and build upon your work non-commercially.

Vol– 1 Issue 4 Pg. no.- 30

5.

6.

7.

8.

9.

Gerard I. Nierenberg, The Complete Negotiator

23. Id.

(Barnes & Noble Books 1986).

24. Katie Shonk, 5 Win-Win Negotiation Strategies,

Chester

L.

Karrass,

The

Negotiating

Game

Program on Negotiation | Harvard Business

(Thomas Y. Crowell Publishers 1970).

School, (October 13, 2020), available at https://

Win-Win, Cambridge Dictionary (Online ed. n.d.),

www.pon.harvard.edu/daily/win-win-daily/5-win-

available

win-negotiation-strategies/.

at https://dictionary.cambridge.org/us/

dictionary/english/win-win.

25. Id.

Andrew Cox, The Problem with Win-Win, IIAPS White

26. Brad Spangler, Win-Win / Win-Lose / Lose-Lose

Paper, (2014), available at http://www.iiaps.org/

Situations, Beyond Intractability, (January 2013),

pdf/WP-ProblemWinWin.pdf.

available at https://www.beyondintractability.org/

Id.

essay/win-lose.

10. Id.

27. Id.

11. Naila Kabeer, & Luisa Natali, Gender Equality and

28. Win-Lose, Negotiation Experts (Online ed. n.d.),

Economic Growth: Is there a Win-Win?, IDS Working

available

Papers, (September 23, 2013), available at https://

definition/win-lose/.

onlinelibrary.wiley.com/doi/abs/10.1111/j.2040-

29. Id.

0209.2013.00417.x.

30. Id.

12. Leigh L. Thompson, The Mind and Heart of the
Negotiator (Pearson Publishing 6th ed. 2014).
13. Gerard I. Nierenberg, supra, note 5 at 188-193.

31. Will

at

Kenton,

(December

https://www.negotiations.com/

Zero-Sum

Game,

2020),

available

28,

Investopedia,
at

https://

www.investopedia.com/terms/z/zero-sumgame.asp.

14. Id.

32. Stephen Covey, supra, note 16.

15. Leigh L. Thompson, supra, note 12.

33. Monica A, Frank, When You Have Been Betrayed,

16. Stephen Covey, 'The 7 Habits of Highly Effective People'
Update: A Win-Win Is Always The Best Negotiating

Excel

at

Life,

(2004),

available

at

https://

www.excelatlife.com/articles/betrayed.htm.

Strategy, Entrepreneur, (May 26, 2020), available at

34. Id.

https://www.entrepreneur.com/article/349409.

35. Mara Olekalns, & Philip Smith, Preventing Betrayal

17. Id.

and Promoting Trust: A Social Exchange Analysis of

18. Id.

Strategic Focus in Negotiation, IACM 2007 Meetings
Paper, (December 05, 2007), available at https://

19. Id.

papers.ssrn.com/sol3/papers.cfm?

20. Id.

abstract_id=1038221.

21. Id.

36. E. B. Johnson, If You’ve Betrayed Someone You Love:

22. PON Staff, Win Win Negotiation: Managing Your Coun-

This Is How to Come Back, LV Development,

terpart’s Satisfaction: How to Manage Expectations to

(November

Create a Win Win Negotiation, Program on Negotia-

medium.com/lady-vivra/how-to-come-back-from-

tion | Harvard Business School, (June 21, 2021),

betraying-someone-b3bf04e5d828.

available at https://www.pon.harvard.edu/daily/winwin-daily/win-win-negotiations-managing-your-

13,

2019),

available

at

https://

37. Michael Wheeler, Negotiating When the Rules
Suddenly Change, Working Knowledge: Harvard

counterparts-satisfaction/.
©2022 Donald L. Buresh, Ph.D., J.D., LL.M. This is an open access article distributed under the
terms of the Creative Commons Attribution License, which permits unrestricted use, distribution,
and build upon your work non-commercially.

Vol– 1 Issue 4 Pg. no.- 31

Business School, (September 11, 2006), available at

www.negotiations.com/articles/negotiation-conflict-

https://hbswk.hbs.edu/item/negotiating-when-the-

profiles/.

rules-suddenly-change.

54. Howard F. Van Zandt, How to Negotiate in Japan,

38. Id.

Harvard

39. Melissa Denchak, What Is the Keystone XL Pipeline?,

available

Natural Resources Defense Council, Inc., (January

Business
at

Review,

(November

1970),

https://hbr.org/1970/11/how-to-

negotiate-in-japan?registration=success.

20, 2021), available at https://www.nrdc.org/stories/

55. Id.

what-keystone-pipeline.

56. Richard Lewis, What You Should Know About Negoti-

40. CBS News Staff, A look at the history of the Keystone

ating With Japanese, Business Insider, (May 08,

XL pipeline expansion, CBS News, (January 17, 2021),

2014),

available

www.businessinsider.com/negotiating-with-japanese

at

https://www.cbc.ca/news/canada/

timeline-keystone-xl-pipeline-1.5877117.

but a Pipe Dream, Keloland.com Original, (June 11,
available

at

at

https://

-2014-5.

41. Jacob Newton, History of the Keystone XL: Nothing
2021),

available

https://www.keloland.com/

keloland-com-original/history-of-the-keystone-xlnothing-but-a-pipe-dream/.

57. Id.
58. Lose-Lose, Cambridge Dictionary (Online ed. n.d.),
available

at

https://dictionary.cambridge.org/us/

dictionary/english/lose-lose.
59. Leon F. Selzer, Two Ways to "Win" in a No-Win

42. Stephen Covey, supra, note 16.

Situation, Psychology Today, (January 28, 2013),

43. Michael Wheeler, supra, note 37.

available at https://www.psychologytoday.com/us/

44. Id.

blog/evolution-the-self/201301/two-ways-win-in-no

45. Lose-Win,
available

Negotiation
at

Experts

(Online

n.d.),

https://www.negotiations.com/

definition/lose-win/.

-win-situation.
60. Id.
61. Colin Shaw, We All Hate Losing – Here’s Why, Beyond

46. Tessa Albert Warschaw, Winning by Negotiation

Philosophy, (February 21, 2017), available at
https://beyondphilosophy.com/hate-losing-heres/.

(McGraw-Hill Publishers 1980).
47. Id.

62. Id.

48. Id.

63. Brad Spangler, supra, note 26.

49. Candice Graydon, Madison Stange & Mike J. Dixon,

64. Id.

Losses Disguised as Wins Affect Game Selection on

65. Id.

Multiline Slots, 34 Journal of Gambling Studies

66. Id.

1377–1390, (May 05, 2018), available at https://
link.springer.com/article/10.1007/s10899-018-9773

68. Id.

-z.

69. Id.

50. Tessa Albert Warschaw, supra, note 46.

70. Id.

51. Id.

71. PON Staff, When Lose-Lose is the Best Alternative to a

52. Id.
53. Calum Coburn, Negotiation Styles, Negotiation
Experts,

67. Id.

(n.d.),

available

at

https://

Negotiated

Agreement

(BATNA),

Program

on

Negotiation | Harvard Law School, (May 25, 2021),

©2022 Donald L. Buresh, Ph.D., J.D., LL.M. This is an open access article distributed under the
terms of the Creative Commons Attribution License, which permits unrestricted use, distribution,
and build upon your work non-commercially.

Vol– 1 Issue 4 Pg. no.- 32

available

at

https://www.pon.harvard.edu/daily/

mediation/when-lose-lose-wins/.

89. Id.
90. PON Staff, supra, note 71.

72. Id.

91. Id.

73. ADR Times Staff, Lose Lose Situations, Alternate

92. Id.

Dispute Resolution Times, (June 09, 2021), available
at https://www.adrtimes.com/lose-lose-situations/.

93. See generally, John Barkai, The Art of Negotiation,

University of Hawaii Law School (n.d.), available at

74. Id.

http://www2.hawaii.edu/~barkai/HO/NEG-HO%

75. Id.

20EMBA.doc.

76. Id.

94. Id

77. Steve Roberts, What Is Win-Win Negotiation?,

95. Thomas I. Elkind, To Mediate in Court or out of Court,

Negotiation

Experts,

(December

14,

2020),

That Is the Question, Financier Worldwide (Oct.

available at https://www.negotiations.com/articles/

2015),

win-win-settlements/.

www.financierworldwide.com/to-mediate-in-court-or

78. Jim Schleckser, The Secrets to Lose-Lose Negotiation,
Inc.,

(May

02,

2017),

available

at

https://

available

at

https://

-out-of-court-that-is-the-question#.YeiUXOpMGF4.
96. See

generally, Stephen B. Goldberg, Frank E.A.

www.inc.com/jim-schleckser/the-secrets-to-lose-lose

Sander, Nancy H. Rogers, Sarah Rudolph Cole,

-negotiation.html.

Dispute Resolution: Negotiation, Mediation and

Other Processes (Wolters Kluwer 6th ed. 2012).

79. Id.
80. Tom de Castella, How Did We Forget about Mutually

97. Id.

Assured Destruction?, BBC News, (February 15,

98. Id.

2012), available at

99. Jeswald Salacuse, Lessons for Business Negotiators:

https://www.bbc.com/news/

magazine-17026538.

Negotiation Techniques from International Diplomacy,

81. PON Staff, supra, note 71.

Harvard Law School Daily Blog (Dec. 16, 2021),

82. William L. Ury, Roger Fisher, & Bruce Patton, supra

available

https://www.pon.harvard.edu/daily/

dealmaking-daily/the-art-of-deal-diplomacy/.

note 2.
83. Jose Neves, John Zeleznikow, and Henrique
Vicente,

at

Interdisciplinary

Perspectives

100. Id.

on

101.See generally, Louis T. Wells, Jr., Negotiating with

Contemporary Conflict Resolution (IGI Global

Third World Governments, Harvard Business Review

2016).

(Jan. 1977), available at https://hbr.org/1977/01/

negotiating-with-third-world-governments.

84. Id.
85. PON Staff, supra, note 71.

Diplomacy With Iran, Arms Control Association,

86. Id.

(July

87. O. Henry, The Gift of the Magi, Reprinted in American
Literature and Originally Appearing in The New
York Sunday World, (December 10, 1905), available
at

102.Arms Control Association Staff, Timeline of Nuclear

https://americanliterature.com/author/o-henry/

short-story/the-gift-of-the-magi.

2021),

available

at

https://

www.armscontrol.org/factsheets/Timeline-ofNuclear-Diplomacy-With-Iran.
103.Kali Robison, What Is the Iran Nuclear Deal?, Council
on Foreign Relations, (June 29, 2021), available at

88. Id.
©2022 Donald L. Buresh, Ph.D., J.D., LL.M. This is an open access article distributed under the
terms of the Creative Commons Attribution License, which permits unrestricted use, distribution,
and build upon your work non-commercially.

Vol– 1 Issue 4 Pg. no.- 33

https://www.cfr.org/backgrounder/what-iran-

116. Id.

nuclear-deal.

117.Andrew Kydd, Which Side are You On? Bias, Credibility,

104.Angilee Shah, Who Made the Iran Deal Happen? Here

and Mediation, 47 Amer. J. or Pol. Sc. 4, 597-611 (Oct.

Are Some of the People Behind the Scenes, The World,

2003), available at https://doi.org/10.2307/3186121.

(July 14, 20915), available at https://www.pri.org/

118.George Khoury, What Happens When Court-Ordered

stories/2015-07-14/who-made-iran-deal-happen-

Mediation

here-are-some-people-behind-scenes.

available at https://www.findlaw.com/legalblogs/law

105.See generally, BBC Staff, Iran Nuclear Deal: What It All
Means, BBC News (Nov. 23, 2021), available

at

https://www.bbc.com/news/world-middle-east33521655.

Fails?, FindLaw.com (May 16, 2017),

-and-life/what-happens-when-court-orderedmediation-fails/.
119.Dallin H. Oakes, supra, note 107.
120.See generally, Louis M. Marlin, Overcoming Bias in

106.Tessa Albert Warschaw, supra, note 46 at 106-18.

Mediation, Advocate Magazine (Aug. 2017), available

107.This quote is attributed to the former Utah Supreme

at

Court Justice Dallin H. Oakes, who is now a member of
the Quorum of the Twelve Apostles of the Church of
Jesus Christ of Latter-day Saints.

https://www.advocatemagazine.com/images/

issues/2017/08-august/reprints/Marlin-article.pdf.
121.See generally, Charles G. Rubin, Finding a Competent
Mediator Or Arbitrator, Advocate Magazine (Aug.

108.Id.

2016),

109.See generally, Deepak Malhotra, Control the Negotia-

www.advocatemagazine.com/article/2016-august/

tion Before It Begins, Harvard Business Review (Dec.
2015), available at https://hbr.org/2015/12/controlthe-negotiation-before-it-begins.

available

at

https://

finding-a-competent-mediator-or-arbitrator.
122.Newcastle United Football Co Ltd v. Football Association Premier League Ltd and Others [2021] EWHC 349

110.See generally, David Segal, What They Don’t Teach Law

(Comm) is the first case to apply the guidance on

Students: Lawyering, The New York Times (Nov. 19,

arbitral bias given by the Supreme Court in Hallibur-

2011),

ton Co v. Chubb Bermuda Insurance Ltd [2021] Lloyd’s

available

at

https://

www.nytimes.com/2011/11/20/business/after-law-

Rep IR 1. As in Halliburton, the issue was whether

school-associates-learn-to-be-lawyers.html.

there had been a failure by the arbitrator to disclose
relevant information on appointment. In subsequent

111.Deepak Malhotra, supra, note 109.

proceedings in Newcastle, it held that there was no

112.Jacquelyn Flynt, Unlocking the Secret to Mediating Win
-Win

Solutions, Dispute Resolution Services of

North Texas, Inc. (2022), available

at https://

drsnorthtexas.org/win-win-solutions/.
113. Id.

privacy reason to refuse the release of the judgment.
123.Christina

Hioureas,

Stephen

Younger,

Daniel

Schimmel, Yoni Bard, Seth Reiner, Nour Nicolas, &
Kenneth Juan Figueroa, Arbitration Procedures and
Practice in the United States: Overview, Thompson

114.Teresa M. Beck, Mediators Take Sides: Do's and Don'ts

Reuters: Practical Law (Jun. 1, 2021), available at

from Top Mediators, American Bar Association (Mar.

https://uk.practicallaw.thomsonreuters.com/0-502-

6, 2013), available at https://www.americanbar.org/

1714?transitionType=Default&contextData=

groups/litigation/committees/woman-advocate/

(sc.Default)&firstPage=true.

articles/2013/mediators-take-sides-dos-and-dontsfrom-top-mediators/.

124. Id.
125.Id.

115. Id.
©2022 Donald L. Buresh, Ph.D., J.D., LL.M. This is an open access article distributed under the
terms of the Creative Commons Attribution License, which permits unrestricted use, distribution,
and build upon your work non-commercially.

Vol– 1 Issue 4 Pg. no.- 34

